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23 January 2023 

Corporations Team 
Australian Securities and Investments Commission 
GPO Box 9827 
BRISBANE  QLD  4001 

By email: asic.takeovers.policy.submissions@asic.gov.au 

Dear Corporations Team 

Class orders on takeovers, compulsory acquisitions and relevant interests— 
response to ASIC Consultation Paper 365 

1. The Corporations Committee of the Business Law Section of the Law Council of Australia 
(the Committee) welcomes the opportunity to provide feedback on ASIC’s proposed 
modifications to the class orders on takeovers, compulsory acquisitions and relevant 
interests outlined in ASIC Consultation Paper 365 dated 30 November 2022
(the Instruments).

2. The Committee’s submissions on the proposed modifications to the Instruments are set 
out in the final column of the table included in the Schedule to this letter (Submission).

3. All references to the ‘Corporations Act’ in the Submission are references to the 
Corporations Act 2001 (Cth) and references to specific sections are to sections of that 
Act.

4. The Committee notes that the Submission contains some commentary and submissions 
from the Financial Services Committee of the Business Law Section.  References to 
submissions by the Financial Services Committee should be distinguished from 
submissions by the Committee.

5. The Committee would be pleased to discuss any aspect of this Submission.

6. Any queries can be directed to:

• Andrew Rich on  or at 

• Malika Chandrasegaran on  or at 

• Guy Alexander on   or at 

• Andrew Wong on   or at 

• Robert Sultan (Chair of the Committee) on   or at

Yours faithfully, 

Philip Argy 
Chairman 
Business Law Section 
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Class Order [CO 13/520] Relevant 
interests, voting power and exceptions to 
the general prohibition 

B3: To preserve its effect beyond the sunset 
date of 1 October 2023, we propose to 
continue the relief currently given by 
[CO 13/520] in a new legislative instrument 
that reflects current drafting practice, with 
minor amendments: see draft ASIC 
Corporations (Relevant Interests, Voting 
Power and Exceptions to the General 
Prohibition) Instrument 2023/XXX at 
Attachment 3 to this consultation paper.  The 
only changes proposed are to: 

(a) update RG 5; 

(b) amend the money lending exception in 
subsection 609(1) to apply only where the 
lender does not have other relevant 
interests in securities of the entity; 

(c) provide class relief for voluntary escrow 
arrangements in relation to securities 
issued to parties selling a business or 
assets to the entity; and 

(d) re-enable subsection 609(3) by moving 
the modification in [CO 13/520] to a new 
subsection.   

B3Q1: Should the money lending exception in 
subsection 609(1) be amended to apply only 
where the lender does not have other relevant 
interests in securities of the entity? 

No. 

The Committee considers that this would be a very 
substantial change to the current operation of the 
exception in subsection 609(1) as modified by 
[CO 13/520] and will have significant and adverse 
impacts on financiers and credit markets in Australia.  
The Committee does not believe that there is a sound 
policy justification for such a change. 

The Committee notes ASIC’s comment that it is 
consulting on this matter as it arose for consideration in 
Donaco International Limited [2019] ATP 11 (Donaco), 
which related to certain arrangements in connection 
with non-bank lending.  While the Committee does not 
support changes being made to the current operation 
of the exception, even in the context of non-bank 
lending arrangements, it notes that ASIC’s proposal 
appears to also go considerably beyond the 
circumstances raised and considered by the Takeovers 
Panel in Donaco.  The Committee submits that, if 
similar circumstances to those in Donaco arise in the 
future, the appropriate way for those circumstances to 
be dealt with is via the Takeovers Panel again (noting 
that the facts and circumstances of every case will be 
different). 

It is difficult to assess and provide meaningful comment 
on exactly how ASIC intends this amendment to the 
money lending exception in subsection 609(1) to 
operate, as the relevant draft instrument attached to 
the Consultation Paper as Attachment 3 does not 
actually appear to contain any proposed language 
addressing this proposal. 






































